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Thi s  a c t i on a r i s e s  f r om a  t ypi c a l  i nt e r s e c t i on- t r a f f i c -  l i ght

a ut omobi l e  a c c i de nt .   The  c a s e  wa s  t r i e d be f or e  a  j ur y.   The  j ur y

r e nde r e d a  ve r di c t  f i nd i ng t he  de f e nda nt - a ppe l l a nt  t o  be  100

pe r c e nt  a t  f a ul t  a nd e s t a bl i s he d da ma ge s  a t  $4, 000 f or  t he

pl a i nt i f f ,  Rodne y Youngbl ood a nd  $11, 500. 00 f or  t he  pl a i nt i f f ,

Da ni t a  D.  Youngbl ood.   A c ount e r c l a i m wa s  di s mi s s e d.   J udgme nt  wa s

e nt e r e d on t he  j ur y ve r di c t  a nd t hi s  a ppe a l  r e s ul t e d.   We  a f f i r m i n

pa r t  a nd r e ve r s e  i n  pa r t .

The  a ppe l l a nt  pr e s e nt s  nume r ous  i s s ue s  f or  our  c ons i de r a t i on.

The  ma i n t hr us t  of  t he  f i r s t  t hr e e  i s s ue s  c ha l l e nge s  t he  t r i a l

c our t ' s  a c t i on i n a dmi t t i ng i nt o e vi de nc e  t he  f r ont  pa ge  of  a  c opy

of  a  pol i c e  of f i c e r ' s  r e por t  c onc e r ni ng t he  a c c i de nt .   Appe l l a nt

c ha l l e nge s  t he  i nt r oduc t i on of  t he  doc ume nt  on t hr e e  gr ounds :   ( 1)

t ha t  t he  a c c i de nt  r e por t  wa s  i nt r oduc e d i nt o e vi de nc e  c ont r a r y t o

T. C. A.  §  55- 10- 114;  ( 2)  t ha t  t he  r e por t  ha d be e n a l t e r e d a nd wa s

not  pr ope r l y a ut he nt i c a t e d;  a nd ( 3)  t ha t  t he  r e por t  c ont a i ne d

i nf or ma t i on c onc e r ni ng t he  de f e nda nt ' s  l i a bi l i t y  i ns ur a nc e  c a r r i e r .

Obvi ous l y,  e a c h of  t he  t hr e e  c ompl a i nt s  r e l a t i ng t o t he

a c c i de nt  r e por t  ha ve   me r i t .   The  i nt r oduc t i on of  t he  pol i c e  r e por t

i s  pr os c r i be d by T. C. A.  §  55- 10- 114( b)  whi c h pr ovi de s  i n  pe r t i ne nt

pa r t  a s  f ol l ows :

( b)   No r e por t s  or  i nf or ma t i on i n t hi s  s e c t i on s ha l l
be  us e d a s  e vi de nc e  i n a ny t r i a l ,  c i vi l  or  c r i mi na l ,



1A timely objection was made by the defendant to the admission of the report.
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a r i s i ng out  of  a n a c c i de nt ,  e xc e pt  t ha t  t he  de pa r t me nt
s ha l l  f ur ni s h upon de ma nd of  a ny pa r t y  t o  s uc h t r i a l ,  or
upon de ma nd of  a ny c our t ,  a  c e r t i f i c a t e  s howi ng t ha t  a
s pe c i f i e d a c c i de nt  r e por t  ha s  or  ha s  not  be e n ma de  t o  t he
de pa r t me nt  i n  c ompl i a nc e  wi t h l a w.

The r e  a r e  no e xc e pt i ons  i n  t he  s t a t ut e  f or  i nt r oduc t i on of  a

r e por t  a s  e vi de nc e  i n  a ny ma nne r  a nd we  a r e  not  i nc l i ne d t o  c r e a t e

one . 1  I t  ha s  be e n he l d  t ha t  a n  of f i c e r ' s  r e por t  ma y us e d f or  t he

pur pos e  of  r e f r e s hi ng t he  of f i c e r ' s  me mor y.   Se e  Le e  v.  Shi pp,

( Te nn.  App.  opi ni on f i l e d Se pt e mbe r  11,  1985) .   Se e  a l s o Te nne s s e e

Rul e s  of  Evi de nc e ,  Rul e  803( 5) ,  r e l a t i ng  t o  r e f r e s hme nt  of  a

wi t ne s s '  r e c ol l e c t i on.   I t  woul d a ppe a r  t ha t  Rul e  803( 5)  woul d ma ke

t he  pol i c e  r e por t  a dmi s s i bl e  a bs e nt  t he  s t a t ut or y pr ohi bi t i on.   We

a r e  of  t he  opi ni on,  howe ve r ,  t ha t  t he  s t a t ut or y pr ohi bi t i on a ga i ns t

a dmi s s i on mus t  pr e va i l .   Se e  Rul e  101,  Te nne s s e e  Rul e s  of  Evi de nc e

a nd Mc Be e  v.  Wi l l i a ms ,  405 S. W. 2d 668 ( Te nn.  App.  1966) .   Mc Be e

e xpr e s s l y hol ds  t ha t  t he  que s t i on of  a dmi s s i bi l i t y  of  s uc h

[ a c c i de nt ]  r e por t s  i s  c ont r ol l e d by T. C. A.  §   59- 1014 [ now T. C. A.

§  55- 10- 114] .   We  a gr e e  wi t h Mc Be e  a nd hol d t ha t  pol i c e  r e por t s

pr e pa r e d a nd f i l e d pur s ua nt  t o  T. C. A.  §  55- 10- 114 a r e  i na dmi s s i bl e

a s  e vi de nc e  a nd t he  a dmi s s i on of  t he  of  t he  r e por t  i n  t hi s  c a s e  wa s

e r r or .

I t  i s  e l e me nt a r y t ha t  a ut he nt i c a t i on of  e vi de nc e  i s  a

c ondi t i on pr e c e de nt  t o  i t s  a dmi s s i bi l i t y .   Se e  Rul e s  901 a nd 902,



2The introduction of this report was made during the testimony of Russell
King, formerly the attorney for the plaintiffs in this action.  He testified that
he had called Ms. Solomon to clear up confusion about her name.  He further
testified that during the ensuing conversation Ms. Solomon represented to him that
she did not know the color of the traffic lights at the time of the accident.  He
further testified that when he learned that Ms. Solomon had changed her story, he
realized that he was a potential material witness in the case and ceased his
representation of the plaintiffs.  The police report was proffered to explain why
Mr. King had contacted Ms. Solomon.

4

Te nne s s e e  Rul e s  of  Evi de nc e .   A pol i c e  r e por t  of  a n a c c i de nt  doe s

not  f a l l  wi t hi n t he  c l a s s i f i c a t i on  of  doc ume nt s  whi c h a r e  s e l f -

a ut he nt i c a t i ng.   I n  t he  c a s e  unde r  c ons i de r a t i on,  t he  r e por t  wa s

i nt r oduc e d wi t hout  a ut he nt i c a t i on.   The  of f i c e r  who pr e pa r e d t he

r e por t  wa s  c a l l e d a s  a  wi t ne s s  by t he  pl a i nt i f f s .   No a t t e mpt  wa s

ma de  t o  a ut he nt i c a t e  t he  r e por t  by t he  of f i c e r ,  r a t he r ,  t he  r e por t

wa s  i nt r oduc e d s i mpl y a t  t he  r e que s t  of  pl a i nt i f f s '  c ouns e l . 2

The  r e c or d r e f l e c t s  t ha t  t hr e e  c opi e s  of  t he  pol i c e  r e por t

we r e  r e c e i ve d by  t he  c our t .   The  f i r s t ,  ( exhi bi t  21) ,  whi c h wa s

a dmi t t e d i nt o e vi de nc e ,  a ppe a r e d t o  be  a l t e r e d f r om i t s  or i gi na l

f or m i n t ha t  i t  r e f l e c t e d t he  na me  of  a  pe r s on ot he r  t ha n t he

de f e nda nt  a s  t he  dr i ve r ' s  na me .   I t  a l s o c ont a i ne d i n  t he  box f or

Ms .  Youngbl ood ' s  a ddr e s s  t he  not a t i on " St a t e  Fa r m. "

The  s e c ond c opy t e nde r e d t o  t he  c our t  wa s  ma r ke d e xhi bi t  22

I . D. ,  a nd c ont a i ne d t he  s a me  i nf or ma t i on a s  e xhi bi t  21 pl us

a ddi t i ona l  i nf or ma t i on wr i t t e n on t he  t op of  t he  doc ume nt  r e l a t i ng

t o t he  de f e nda nt ' s  i ns ur a nc e  c ompa ny a nd c l a i ms  r e pr e s e nt a t i ve .

The  t hi r d c opy,  ma r ke d a s  e xhi b i t  23  I . D. ,  a ppe a r s  t o  be  a n

una l t e r e d c opy of  t he  or i gi na l  r e por t .
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Si nc e  e xhi bi t s  22 a nd 23 we r e  ma r ke d,  a ppa r e nt l y  f or  i de nt -

i f i c a t i on onl y,  i t  woul d be  r e a s ona bl e  t o  be l i e ve  t ha t  t he y we r e

not  ma de  a va i l a bl e  f or  t he  j ur y ' s  i ns pe c t i on.   The  r e c or d,  howe ve r ,

doe s  not  de mons t r a t e  c l e a r l y  whi c h c opy,  i f  a ny,  wa s  s ubmi t t e d t o

t he  j ur y.   The r e  wa s  a  l ong c ol l oquy be t we e n t he  a t t or ne ys  a nd t he

t r i a l  j udge  i n  c ha mbe r s .   The  c ol l oquy s he ds  l i t t l e  l i ght  on t he

que s t i on of  whi c h,  i f  e i t he r ,  of  t he  r e por t s  t he  j ur y wa s  a l l owe d

t o vi e w,  but  t o  t he  c ont r a r y a dds  t o  t he  c onf us i on r e ga r d i ng t he

que s t i on.   I t  woul d a ppe a r  f r om r e ma r ks  of  t he  t r i a l  j udge  t ha t  a t

t he  t i me  of  t he  c onf e r e nc e  i n  c ha mbe r s ,  t he  j ur y ha d not  ye t  be e n

a l l owe d t o s e e  e i t he r  of  t he  r e por t s .   Fur t he r ,  i t  a ppe a r s  t ha t  t he

of f e ndi ng  i nf or ma t i on a l l e ge d t o  ha ve  be e n wr i t t e n i n  t he  t op

ma r gi n of  t he  pol i c e  r e por t  wa s  e xc i s e d.   I n  a ny  e ve nt ,  t he

i nf or ma t i on t ha t  a ppe a r s  i n  t he  t op ma r gi n of  e xhi bi t  22 doe s  not

a ppe a r  i n  t he  t op ma r gi n of  e xhi bi t  21.   Si nc e  e xhi bi t  21 wa s

a dmi t t e d i nt o e vi de nc e  a nd e xhi bi t s  22 a nd 23 we r e  ma r ke d f or  I . D. ,

we  wi l l  pr e s ume  t ha t  e xhi bi t  21 wa s  ma de  a va i l a bl e  t o  t he  j ur y.

As  not e d a bove ,  t he  i nt r oduc t i on of  t he  pol i c e  r e por t  wa s

e r r or .   Our  ne xt  i nqui r y i s  whe t he r  t he  e r r or  wa s  ha r ml e s s  or

r e ve r s i bl e  e r r or .   Rul e  36,  Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e ,

pr ovi de s  a s  f ol l ows :

( b)  e f f e c t  of  e r r or .  — A f i na l  j udgme nt  f r om whi c h
r e l i e f  i s  a va i l a bl e  a nd ot he r wi s e  a ppr opr i a t e  s ha l l  not
be  s e t  a s i de  unl e s s ,  c ons i de r i ng t he  whol e  r e c or d,  e r r or
i nvol vi ng a  s ubs t a nt i a l  r i ght  mor e  pr oba bl y t ha n not
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a f f e c t e d t he  j udgme nt  or  woul d r e s ul t  i n  pr e j udi c e  t o  t he
j udi c i a l  pr oc e s s .

I t  a ppe a r s  t ha t  t he  i nt r oduc t i on of  t he  f i r s t  pa ge  of  t he

pol i c e  r e por t ,  s t a ndi ng a l one ,  woul d  ne i t he r  ha ve  a f f e c t e d t he

j udgme nt  or  r e s ul t  i n  pr e j udi c e  t o  t he  j udi c i a l  pr oc e s s .   The

e f f e c t  of  i nt r oduc i ng a  pol i c e  r e por t  wi t h i nf or ma t i on i de nt i f yi ng

t he  l i a bi l i t y  i ns ur a nc e  c ompa ni e s  of  t he  pa r t i e s  i s  a not he r  ma t t e r .

The r e  i s  a  ge ne r a l  r ul e  i n  t hi s  s t a t e  t ha t  e vi de nc e  r e l a t i ng

t o t he  e xi s t e nc e  or  non- e xi s t e nc e  of  l i a bi l i t y  i ns ur a nc e  i s  not

a dmi s s i bl e .  Woods  v.  Me a c ha m,  46 Te nn.  App.  711,  333 S. W. 2d 567

( 1960) .  De l i be r a t e  i nj e c t i on of  t he  ma t t e r  i nt o t he  t r i a l  i s  gr ound

f or  a  r e ve r s a l .  I d .  Howe ve r ,  whe r e  s uc h e vi de nc e  c ome s  out

i na dve r t e nt l y  i n  t he  e xa mi na t i on of  a  wi t ne s s  on ot he r  s ubj e c t s ,

t he  t e nde nc y i s  t o  a l l ow t he  ve r di c t  t o  s t a nd  unl e s s  t he  r e c or d

s hows  t ha t  t he  e vi de nc e  ha d s ome  e f f e c t  on t he  j ur y.  Se e  Fi nks  v.

Gi l l um,  38 Te nn.  App.  304,  273 S. W. 2d 722 ( 1954) ;  Se a l s  v .  Sha r p,

31 Te nn.  App.  75,  212 S. W. 2d 620 ( 1948) .

I n t hi s  c a s e ,  we  a r e  una bl e  t o  de t e r mi ne  f r om t he  r e c or d

be f or e  us  whe t he r  t he  j ur y ha d be f or e  i t  e vi de nc e  of  t he  e xi s t e nc e

or  non- e xi s t e nc e  of  l i a bi l i t y  i ns ur a nc e .   I f  we  we r e  a bl e  t o

de t e r mi ne  t o  a  s a t i s f a c t or y de gr e e  t ha t  s uc h pr oof  wa s  be f or e  t he

j ur y c oupl e d wi t h t he  e r r one ous  a dmi s s i on of  t he  pol i c e  r e por t  i nt o

e vi de nc e ,  we  woul d not  he s i t a t e  t o  hol d t he  e r r or s  t o  be  r e ve r s -
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i bl e .   I n  t hi s  i ns t a nc e ,  howe ve r ,  we  a r e  l e f t  t o  s pe c ul a t e  a nd t hi s

we  a r e  una bl e  t o  do.   We ,  t he r e f or e ,  f i nd t ha t  t he  a ppe l l a nt  ha s

f a i l e d t o  e s t a bl i s h t o  t he  r e qui s i t e  de gr e e  of  pr oba bi l i t y  t ha t  t he

i s s ue  r e l a t i ng t o  t he  e r r one ous  i nt r oduc t i on of  t he  pol i c e  r e por t

i s  r e ve r s i bl e  e r r or .

We  wi l l  ne xt  t ur n our  a t t e nt i on t o  t he  i s s ue  whi c h we  c ons i de r

t o  be  di s pos i t i ve  of  t hi s  a ppe a l  a s  be t we e n t he  a ppe l l a nt  a nd t he

a ppe l l e e ,  Ms .  Youngbl ood.   The  a ppe l l a nt  i ns i s t s  t ha t  t he r e  i s  a n

i ns uf f i c i e nt  ne xus  be t we e n t he  i nj ur i e s  c ompl a i ne d of  by Ms .

Youngbl ood a nd t he  a c c i de nt  i n  que s t i on.  Dr .  St e ve n Ti pps ,  whos e

qua l i f i c a t i ons  a s  a n or a l  ma xi l l of a c i a l  s ur ge on we r e  s t i pul a t e d,

t e s t i f i e d by de pos i t i on on be ha l f  of  t he  pl a i nt i f f .   He  t e s t i f i e d

t ha t  he  i ni t i a l l y  s a w Ms .  Youngbl ood on Fe br ua r y 25,  1992.   At  t ha t

t i me  he  f ound t ha t  " s he  ha d bi l a t e r a l  t e mpor oma ndi bul a r  j oi nt  pa i n

a t  t ha t  t i me  whi c h wa s  t hr e e  ye a r s  dur a t i on. "   He  pe r f or me d s ur ge r y

on he r  on Ma r c h 10t h,  1992,  whi c h he  c ons i de r e d s uc c e s s f ul .   Hi s

l a s t  c ont a c t  wi t h Ms .  Youngbl ood pr i or  t o  t he  a c c i de nt  wa s  i n

Augus t ,  1992.   Dr .  Ti pps  t e s t i f i e d t ha t  i n  Augus t  1992,  he  a nd Ms .

Youngbl ood di s c us s e d r e doi ng t he  s ur ge r y on t he  l e f t  s i de  of  Ms .

Youngbl ood ' s  j a w.  He  f ur t he r  t e s t i f i e d t ha t  he  f i r s t  s a w Ms .

Youngbl ood,  pos t  a c c i de nt ,  on Oc t obe r  20,  1992,  whi c h wa s  s i x  da ys

a f t e r  t he  a c c i de nt  i n  que s t i on.   He  not e d a  hi s t or y t ha t  s he  ha d

be e n i n  a  mot or  ve hi c l e  a c c i de nt  i n  whi c h s he  s t r uc k he r  l e f t  j a w,



3Objections, rulings thereon and statements of counsel have been omitted.

4It is significant to note that this date is prior to the accident in
question.
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a nd t ha t  s he  ha d a n  i nc r e a s e  i n  he r  pr obl e ms  a s s oc i a t e d wi t h he r

l e f t  t e mpor oma ndi bul a r  j oi nt  a t  t ha t  t i me .

The  f ol l owi ng que s t i ons  we r e  a s ke d of  Dr .  Ti pps  a nd t he

f ol l owi ng a ns we r s  gi ve n: 3

Q. Whe n Ms .  Youngbl ood c a me  ba c k on Augus t  20,  1992 t o
s e e  you,  wha t  di d you do wi t h he r  a t  t ha t  t i me . " 4

A. We l l ,  o t he r  t ha n t he  e xa m or  f ol l owi ng t he  e xa m,  we
di s c us s e d r e doi ng t he  a r t hr os c opi c  s ur ge r y on t he
l e f t  s i de  onc e  a ga i n.

Q. Wa s  t ha t  s ur ge r y e ve nt ua l l y  done ?

A. Tha t  s ur ge r y wa s  s c he dul e d a nd done  i n  Nove mbe r
1992.

*     *      *      *

Q. Dr .  Ti pps ,  a s s umi ng t he  hi s t or y of  Mr s .  Youngbl ood
a s  ha s  be e n pr e s e nt e d t o  you,  I  woul d l i ke  you t o
f ur t he r  a s s ume  t hi s  f a c t ,  t ha t  Mr s .  Youngbl ood wa s
i nvol ve d i n a  mot or  ve hi c l e  a c c i de nt  on Oc t obe r  14,
1992,  dur i ng whi c h s he  s t r uc k he r  he a d.

Do you ha ve  a n opi ni on a s  t o  a  r e a s ona bl e  de gr e e  of
me di c a l  c e r t a i nt y a s  t o  whe t he r  s uc h a  mot or  ve hi -
c l e  a c c i de nt  mor e  pr oba bl y t ha n not  a ggr a va t e d t he
c ondi t i on i n  he r  l e f t  TMJ  j oi nt ?

A. I  woul d s a y s o ye s .

*      *      *      *

Q. Wi t h t he  s a me  a s s umpt i ons  a nd t he  s a me  f a c t or s ,  do
you ha ve  a n opi ni on a s  t o  a  r e a s ona bl e  de gr e e  of
me di c a l  c e r t a i nt y of  whe t he r  t he  s e c ond TMJ  s ur ge r y



5We agree with Judge Susano that the phrase "reasonable medical certainty"
is not a magic phrase which is required in the testimony of a medical expert.  It
is sufficient if the evidence establishes, if accredited by the trier of fact, that
the accident in question or other conduct of the defendant was a proximate cause of
the injury for which damages are sought.
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on Nove mbe r  17,  1992 wa s  mor e  pr oba bl y t ha n not
c a us e d by t hi s  mot or  ve hi c l e  a c c i de nt ?

*     *      *      *

A. We l l  i n  vi e w of  t he  f a c t  t ha t  we  ha d pr e vi ous l y
di s c us s e d r e doi ng a r t hr os c opi c  s ur ge r y on t ha t
s i de ,  i t  ma y ha ve  be e n goi ng t o  be  done  whe t he r  s he
ha d t he  a c c i de nt  or  not .   But  c e r t a i nl y,  t he  a c c i -
de nt  di d not  i mpr ove  t he  s i t ua t i on.

Whi l e  we  r e c ogni z e  t ha t  t he  " r e a s ona bl e  de gr e e  of  me di c a l

c e r t a i nt y"  t e s t  ma y now ha ve  gi ve n wa y t o  t he  " mor e  pr oba bl e  t ha n

not "  t e s t ,  we  a r e  of  t he  opi n i on  t ha t  t he  a bove  t e s t i mony me e t s

ne i t he r .   Se e  Re e l  v .  Cr a wf or d,  a n unr e por t e d opi ni on f r om t hi s

c our t  wi t h a  c onc ur r i ng opi ni on by J udge  Sus a no,  f i l e d Augus t  1 ,

1994. 5

Our  c our t s  ha ve  c ons i s t e nt l y  r e qui r e d a  r e a s ona bl e
de gr e e  of  me di c a l  c e r t a i nt y f r om e xpe r t s  be f or e  t he i r
opi ni ons  a r e  a dmi s s i bl e  a s  e vi de nc e .  For  e xa mpl e ,  i n
Ae t na  Ca s ua l t y  a nd Sur e t y Co.  v .  Long,  569 S. W. 2d 444,
446 ( Te nn.  1987) ,  t e s t i mony t ha t  t he  i nj ur y " c oul d ha ve
be e n c a us e d"  wa s  i ns uf f i c i e nt l y c e r t a i n.  Si mi l a r l y i n
Knoxvi l l e  Poul t r y  a nd Egg Compa ny v.  Robi ns on,  477 S. W. 2d
515,  517 ( Te nn.  1972) ,  t e s t i mony t ha t  t he r e  wa s  a
" p os s i bl e "  c a us a l  c onne c t i on wa s  a l s o i ns uf f i c i e nt l y
c e r t a i n .  

We  a r e  of  t he  opi ni on t ha t  s ubs t i t ut i ng " mor e  pr oba bl e  t ha n

not "  f or  " r e a s ona bl e  de gr e e  of  me di c a l  c e r t a i nt y"  i n  t he  a bove

quot e d r ul e  woul d not  a l t e r  i t s  a ppl i c a t i on i n t hi s  c a s e .   Dr .
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Ti pp ' s  t e s t i mony t ha t  " i t  [ t he  ope r a t i on]  ma y ha ve  be e n goi ng t o  be

done  whe t he r  s he  ha d t he  a c c i de nt  or  not .   But  c e r t a i nl y,  t he  a c c i -

de nt  di d not  i mpr ove  t he  s i t ua t i on"  i s  t oo s pe c ul a t i ve  a nd

unc e r t a i n t o  s ubs t a nt i a l l y  a s s i s t  t he  j ur y i n  de t e r mi ni ng whe t he r

t he  a c c i de nt  ne c e s s i t a t e d t he  a ddi t i ona l  s ur ge r y.  We  a r e  of  t he

opi ni on t ha t  t he  c our t ' s  a c t i on i n  a l l owi ng t he  r e c e pt i on of

e vi de nc e  r e l a t i ng t o  t he  s ubs e que nt  s ur ge r y a nd t he  c os t s  a s s oc i -

a t e d t he r e wi t h c ons t i t ut e s  r e ve r s i bl e  e r r or  a s  be t we e n t he

de f e nda nt  a nd Ms .  Youngbl ood.

The  a ppe l l a nt  f ur t he r  c ha r ge s  t he  t r i a l  c our t  wi t h  e r r or  i n

r e f us i ng t o  g i ve  c e r t a i n  r e que s t e d j ur y c ha r ge s  r e l a t i ng t o  a

pa r t y ' s  dut y a t  a n i nt e r s e c t i on a nd j udgi ng t he  c r e di bi l i t y  of  a

wi t ne s s .   We  ha ve  e xa mi ne d t he  c our t ' s  c ha r ge  t o  t he  j ur y a nd a r e

s a t i s f i e d t ha t  t he  j ur y wa s  a de qua t e l y c ha r ge d a nd t ha t  t he

a ppe l l a nt ' s  r e que s t e d c ha r ge s  we r e  s uf f i c i e nt l y  c ove r e d.   We  f i nd

no me r i t  i n t he s e  i s s ue s .

Cons i de r i ng t he  r e c or d a s  a  whol e  a nd a l l  i s s ue s  pr e s e nt e d f or

r e vi e w by t he  a ppe l l a nt ,  we  a r e  of  t he  opi ni on t ha t  t he  j udgme nt  a s

t o Ms .  Youngbl ood mus t  be  r e ve r s e d a nd r e ma nde d f or  a  ne w t r i a l .

As  t o  t he  j udgme nt  i n  f a vor  of  Mr .  Youngbl ood,  we  f i nd no r e ve r s -

i bl e  e r r or  a nd t ha t  pa r t  of  t he  j udgme nt  i s  a f f i r me d.
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I n our  di s c r e t i on,  we  a s s e s s  t he  c os t s  of  t hi s  a ppe a l  e qua l l y

be t we e n t he  a ppe l l a nt  a nd t he  a ppe l l e e ,  Ms .  Youngbl ood.   Thi s  c a s e

i s  r e ma nde d t o  t he  t r i a l  c our t  f or  s uc h  o t he r  a nd f ur t he r  a c t i on

t ha t  i s  r e qui r e d c ons i s t e nt  wi t h t hi s  opi ni on.

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Wi l l i a m H.  I nma n,  Sr .  J udge



I N THE COURT OF APPEALS

DANI TA D.  a nd RODNEY YOUNGBLOOD, ) HAMI LTON CI RCUI T
                                ) C. A.  NO.  03A01- 9601- CV- 00037
                                )
          Pl a i nt i f f s - Appe l l e e s   )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  ROBERT M.  SUMMI TT
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
KI TTY REBECCA QUI LLI AMS SOLOMON, ) AFFI RMED I N PART,  REVERSED
                                )   I N PART AND REMANDED
          De f e nda nt - Appe l l a nt    )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Ha mi l t on Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Cons i de r i ng t he  r e c or d a s  a  whol e  a nd a l l  i s s ue s  pr e s e nt e d f or

r e vi e w by t he  a ppe l l a nt ,  we  a r e  of  t he  opi ni on t ha t  t he  j udgme nt  a s

t o Ms .  Youngbl ood mus t  be  r e ve r s e d a nd r e ma nde d f or  a  ne w t r i a l .

As  t o  t he  j udgme nt  i n  f a vor  of  Mr .  Youngbl ood,  we  f i nd no r e ve r s -

i bl e  e r r or  a nd t ha t  pa r t  of  t he  j udgme nt  i s  a f f i r me d.

I n our  di s c r e t i on,  we  a s s e s s  t he  c os t s  of  t hi s  a ppe a l  e qua l l y

be t we e n t he  a ppe l l a nt  a nd t he  a ppe l l e e ,  Ms .  Youngbl ood.   Thi s  c a s e
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i s  r e ma nde d t o  t he  t r i a l  c our t  f or  s uc h ot he r  a nd f ur t he r  a c t i on

t ha t  i s  r e qui r e d c ons i s t e nt  wi t h t hi s  opi ni on.

                                PER CURI AM


